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Preliminary Statement 


Salvatore Vavolizza appeals from the denial of a 
motion pursuant to Rule 32(d) of the Federal Rules of 
Criminal Procedure for an order vacating Vavolizza’s 
guilty plea and conviction on the ground of manifest in- 
justice. 


Indictment 63 Cr. 190, in 73 counts, was filed on 
February 26, 1963 charging the defendant and three 
others with making false statements to the Immigration 
and Naturalization Service in connection with applica- 
tions for first preference immigration visas in violation 
of 18 U.S.C, $1001 and with conspiracy to commit this 
offense in violation of 18 U.S.C. § 371. 


The defendant ori 
8, 1963. Gr Wedn 
menced hefore wi uk 
October 14, 
one co-defendant, 
their pleas of not vg 
(the conspiracy count! and 
statement count!. After 
tion conducted pursuant to Rule 


’ 


tmine Dieiicee eee ha = $ 
iminal Procedure, the court 


On February 7, 1968 defendant Vavolizza was sen- 
tenced to one vear imprisonment, execution of which was 
suspended, and fined $7,500. The fine was subsequently 


paid in full. 


Statement of Facts 


This is an appeal from the denial of the 
fifth post-conviction attack on his ifs gui 
most recent attempt at overiurning his 


premised on claims hat there 


factual basis for his plea because th 


that he knew when he comm} 


violating the law, and ‘2 
Judge and his attorney at the time of | 1969 sentence 


and did not therefore rea that his attorney had failed 


A 
that 


conviction 


A. The First Petition 


On August 11, 


seeking to vacate hi 


judgment ef convicti 


that time, Vavolizza 

the standard of Rule 11 o 
Procedure. Vavolizza piso 
Theodore 


which preju 


voluntary, 


pressure. . 


coerced in 


particula 


if he ple 


remain for 


the plea wou 


aware 
upon hi 
that ther 
phasis suppl 

On the conflict of int 

Vavolizza had knowingly 


risk of sharing defense counsel. 


An appeal was 
on October 24, 1969. On appeal, 


ment that the requirements of 


Violating 


thorough 
| enne\ before 


ment 


On February 


in open court th 


The Second Petition 


In September of 19.0, defendant submitted 


papers and documents to the District € 
construed as a pro se 


pare oraer permit ny nim vi 
f 


itl ( ’ 


guilty entered on Octobe: 


this 1970 appl 


‘coerced and +} 


to add to w 


The Defendant 


] was never zware 


his counsel. 
sequences 
never explained 
agency was 
Society of 


was cancelled. 


The District 
1970, denied thi 
court's earlier 
1969. (App. 47 


ber 17, 1970 decision. 


C. The Third Petition 


Then, in November 
guilty, defendant filed 
32(d), Federal Rules 
again to withdraw 


+ 


conviction to correct manifes 


claimed inadequate questioning by the 


ll. Again, he claimed 

for the first time, 

at the time of the sentence | 

lizza requested that the Juc e excuse 
ing the motion on the ground that 
involvement with the case and its pre 
it virtually impossible for defendant 
hearing. 


On March 10, 1975, in 
Court denied defendant's 
were identical to t 
the application 
the Court of Appeals had alr 


previous determination of the 


The Fourth Petition 


fourth application 
reconsider 
an affidavit 

attorney at the 


In that affidavit 
that he was hired 
tion to withdraw Vavoliz; 
plea minutes and dete 
denied: 
on the morning of 
his desire to have 


chio again s 


he had no knowledze of « 
not heard the Court’s remarks (, 


1975, the Court, specifically allowing 


argument despite its untimeliness, a 


decisions denying the relief requested 


taken. 


E. The Fifth and Most Recent Petition 


in May of 1976, the motion which 
of the instant appeal w: ade pursuant 
Federal Rules of Criminal! lure, seeking once 
again to vacate Vavolizza’s guilty | sentence 
judgment of conviction to correc lanife injustice 
Although Vavolizza claimed that this fifth petition was 


based upon grounds entirely different from the four prior 


petitions, the “new” claims were the rather familiar ones 
that there was no factual basis for his plea under Rule 11 


and that he 
draw his plea at 
occurred at that time 


The Government 
not new and that in f: 
ment on the motion 
heard by Judge Ter ne\ 
after, the judge endorse 
it “in all respects” 


It is from ! 
fendant Vavolizza now 
ARGUMENT 


POINT | 


The Issues Raised on Appeal are Governed by 


the Doctrine of Res Judicata. 


The principle of re: 
v. United States, 373 
Sanders sets forth th 
cation of res ju 


to 28 U.S.C. 


“Controlling weight m: 


of a prior application for 


or § 2255 relief only if 


presented in the subseque 
termined adversely to 
application, (2) the 


] 


the merits, and (3) the ends of 
not be served by reaching the merit 


sequent application.” Sanders Vv. 
supra, 373 U.S. at 15. 


iven to 
} 


t 


nabdeas 


same 


denial! 
corpus 
ground 
de- 


prior 
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A. The Claim Concerning An Inadequate Factual 
Basis for the Plea Is Barred. 


Vavolizza's very first 2255 petition in 1969, chal 
lenged the adequacy of his guilty plea under the stand- 
ards of Rule 11 of the Federal Rules Criminal Pro- 


cedure. In deciding that iss the District Court spe- 


cifically end conclu ively | sed upon the files and 
records of the case that Vavolizza understood the charges. 
had conferred with counsel concerning the charges, and 
had actually committed the 

charged. The Court also specificalls 

a factual basis for the plea.* 


On. appeal from that decision, Vavolizza_ specificall 
raised the claim that he did not know that he had 
violated the law and cited the « urt to be se ntencing 
minutes. The District Court’s decision was affirmed and 
certiorari was denied. 


On oral argument of the instant application in the 
District Court below, Vavolizza again argued that an 
inadequa e factual basis existed f the plea. The Dis- 
trict Court stated that it had previously found an ade- 
quate factual basis existed in the record, and that, “there 
Was that Mr. Vavolizza knew precisely what 
the law was but he did not agree with that law and 


In restating its 


prior finding that Vavoli 

he viola ed, the District 

upon the three days 

guilty plea, a letter f 
stating his opinion concerning 
laws and recommending 

in which Vavoli 

Chief of the New 
Naturalization Servic 

laws. 


ground is presented 
adversely determined 
application.” The 

the merits and affirmed 
trolling weight here 

524 F.2d 1121 (8th 


plications. 


“manifest injustice” 
Procedure, but rather 
factual basis for the plea h ‘ully and correctly 


decided. 


Di 
affirmed by th 
trolling weight. 


1] 


B. The Claim Concerning the Conduct of Vavoliz- 
za‘s Attorney at Sentencing Is Also Barred. 


Mr. Brenner According to his 


The Court: t is unbelievable incredible 


POINT Il 


An Adequate Factual Basis Existed for Vavoliz- 
za’s Guilty Plea. 


prior to the entry of his 
phone communication 


District of Immicrat 


tape recorded and 


the law 
Court 


16.03 
Willulness 


there was sufficient evidence t indicate that Vavoiizza 


had knowledge of the law. 


However, even assuming tn the fj fa 
trar\ evidence that Vavolizza «id 
tence of the law at the time of 
factual basis nonethel existed for i 
under the statute he violeted, 18 U.s.C 10 at 


necessary for a defendant to know the law or in-end to 


e break it. lo prove a violatl m, it is only nece ary te 
show that the defendant knowingiy and wilfully con 
mitted the acts proscribed by th ite, that is, the 
entry of false information in a matter within the jut 
diction of the Federal Government. See, a... United 
States v. Lange, 528 F.2d 1280, 1288 (Sth Cir. 1976); 

i nited States v. Eqenberg, 441 F.2d 441, 444 (2d Cir.), 


v cert. denied, 404 U.S. 9914 (1971); United States v. Adler, 
san Kk 8d O17 (2d Cir. cert. denied, 889 U.S. 1006 


uw 


(1967): United States v. Marchisio, 344 F.2d 653 (2d 

Cir. 1965): United States v. McCue, 301 F.2d 452 (2d 

| Cir.). cert. denied, 370 U.S. 939 (1962); McBride v. 
“4 United States, 225 7.2d 249 (5th Cir. 1955), cert. denied, 


250 17.S. 984 (1956).** It is clear from all these cases 
that the element of knuwledge and wilfulness required by 
| 4 

1901 relates to the falsity of the statement made and 


rot to a defendant’s knowledge of the law nor to any 


‘iiful violation of a known legal duty. 


Moreover, 


not to the contrary. In United Sta Vv. Simon, 


are 


Moreover, at the time of sentenci: Vavolizza stated it 


after talking 
App. 17-18) 

** See also Ur d States v Jaumagarten, % FS 
Ciy , f l¢ 1, 370 pe 
Court. while not d ling the issue, ¢i 
United States, 22h F.2d 249, 253 (5th Cir. 1955), cert. denied, 
350 U.S. 934 (1956) and Walker v. United States, 192 F.2d 47, 
49 (10th Cir. 1951 which hold that “wilful” in the context of 
£1001 does “ot require an evil purpose or knowledge of the law 


14 


F.2d 796 (2d Cir. 1969), cert. de 
(1970), defendants were accountants and 
knowledge and wilfulness there idere as whether 


1 
the defendants knew the financial statements were false 


and whether they wilfully permitted those false statements 
to be made by their failure to follow proper accounting 
procedures. Neither side argued that the defendants had 
to know the law or “wilfully” intend to bre ik the law. 
In United States v. Markee, 425 F.2d 1043 (9th Cir.), 
cert. denied, 400 U.S. 847 (1970), the defendant 
submitted false corporate records knowing that they 
would then be used by the company auditors in com- 
pleting their federal reports. The iss f wilfullness 
raised in Markee was whether it was the defendant’ 
intent to have the false information inclu In the fed- 
eral reports. Aczain, the issue was n le defendant’ 
knowledge of the 

United States \ : 

Court in dicta stated th: 

required for a violation of 18 U.S.C 

not only is Weiler clearly contrary to 

this circuit, but Weiler’s reliance upor 

Palermo, 259 F.2d 872 ‘3d Cir. 1958), a tax frat 
renders the holding suspect. For it is clear 
term “wilfully” has a unique meani 

See United States v. Bish 

McBride v. United 


United States Vv. 


*To the extent Vavolizza’ 
claim that an inadequate factual 
he did not know that the 
‘ claim contradicts the re 
At the time Vavolhzz 
were read to him. Vavolizza sta 
wice stated that he understood 
had conferred with his atte rney with respect to the charges 


siven his attorney all the facts and felt his attorney was in a 


Footnote continued on following page | 
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POINT lil 


Vavolizza Was Not Deprived of Effective As- 
sistance of Counsel. 


had any 


ment e\ 


© time of sentencing provides no suppert for the claim 


} 
that he disobeyed any instructions of his client. While 


Muschio does state that he was retained for the purpose 
of advising Vavolizza whether he should withdraw his 
plea, Muschio states that he advised Vavolizza_ both 
prior to and at the time of sentencing that he should 
not withdraw his plea. There is no indication that 
Vavolizza did not know what his attorney was doing, 
especially after having been advised on two occasions 
by that attorney that he should not withdraw his plea.* 


The belated nature of this claim, its patent absurdity 
and its lack of support in the record. required its re- 
jection. A hearing, in these circumstances, was plainly 
not required. See, e.9., Edge v. Wainright, 347 F.2d 190, 
192 (5th Cir. 1965), cert. denied, 385 U.S. 953 (1966).** 


*The Statement of Facts sets forth the curious evolution 
of Vavolizza’s 1975 claim that he had not heard a remark of 
the Judge to his present claim that he was unable to hear 
thing including his own attorney's words at the time of 
sentencing. 

**TIt is also signi.icant that the defendant's 
that his attorney did not move to withdraw 
Since Judge Tenney has already found that he 
granted the motion to withdraw the plea had it 
App. 63), it would be patently absurd for this Court to gran 
the relief requested under Rule 32:d t.e., Withdrawal of the 
guilty plea—even if it were to conclude that Muschio had not 
followed the directions of his cliert 
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CONCLUSION 


The judgment of conviction should be affirmed. 


> =) 
Respectful} 


RopertT B. FISKE, JR., 
United States Attorney for th 
Scuthern District of New York, 
Attorney for the United States 


of America. 


SARAH S. GOLD, 
RICHARD LAWLER 
LAWRENCE B. PEDOWITZ, 
Assistant United States Attorneys, 


Of Counsel. 
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